
IV. FRANCHISING REQUIREMENTS SHOULD APPLY TO CABLE MODEM
SERVICE.

The industry commenters make three basic arguments against the franchising of cable

modem service. First, they argue that local franchising authority is based upon use of the rights-

of-way and that because cable modem service allegedly does not constitute an additional use or

impose an additional burden, there is no basis for franchising. l06 As explained above, this

argument is fatally flawed because it depends on the false assumption that there are no

differences in design and construction between systems capable of providing cable modem

service and systems that can offer only cable service. See also CTC Report and Supplemental

CTC Report, attached hereto as Exhibit D.

Second, many industry commenters try to argue that the Cable Act itself preempts local

governments from franchising information services, relying primarily on Sections 621 and

624. 107 These sections do not apply, as discussed below.

Third, the industry claims that existing cable franchises provide all the necessary

authorization to construct and maintain the facilities necessary for cable modem service, thereby

eliminating the need for further regulation. 108 Further, they argue, any attempt to franchise

106 See Comment of Cox Communications at 45; Comments of AOL Time Warner at 14-15;
Comments ofNCTA at 47-48; Comments of Arizona Cable Telecomm. Ass'n. et al at 14;
Comments of AT&T at 38.

107 Comments of Cox Communications at 47-48; Comments of Arizona Cable Te1ecomm. Ass'n.
et al at 15; Comments of AOL Time Warner at 27; Comments of AT&T at 34,37-39.

108 Comments of AOL Time Warner at 14-15,26; Comments of Arizona Cable Teleeomm.
Ass'n. et al at 14; Comments ofNCTA at 47-49; Comments of Cablevision at 16; Comments of
Cox Communications at 42-45.
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infonnation services would constitute duplicative regulation, and should be disallowcd as

contrary to Commission policy.I09 These claims are incorrect, as discussed below.

A. Title VI Does Not Forbid an Information Services Franchise Requirement.

Despite the claims of the industry, there is nothing in Title VI that eliminates the ability

of local governments to require a franchise for cable modem services. In Point II, supra, we

discuss the structure of the Communications Act and of Title VI, and demonstrate that the Act

preserves local authority over information services, and that the Commission has no power to

preempt that authority. Here we address the industry's claims that Title VI actually prohibits

franchising of infonnation services.

The first industry argument is that Section 62] (a)(2) requires that a franchise authorize

the construction of a "cable system," and therefore that once a franchise is issued, it must

authorize the provision of any service over that franchise. The trouble with this argument is that

an examination of the language of Section 62] (a)(2) demonstrates that the statute has nothing to

do with limiting local authority. The provision is nothing more than a description of what

physical property is affected by a franchise. Its fundamental purpose is to make clear that a

franchise permits access to the public rights-of-way and to certain private easements. The

section says:

i\ny franchise shall be construed to authorize the construction of a cable system over
public rights-of-way, and through casements, which is within the area to be served by the
cable system and have been dedicated for compatible uses, except that in using such
casements, the cable operator shall ensure--

109 Comments of Cable Telecomm. Ass'n. el of at ]5; Comments of AT&T at 45-46; Comments
of NCTA at 48. NCTA believes that the Commission has addressed the question of duplicative
regulation in regards to § 253, but as discussed above, § 253 does not apply here, and should not
be detemlinative.
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(A) that the safety, functioning, and appearance of the property and the
convenience and the safety of other persons not be adversely affected by the
installation or construction of facilities necessary for a cable system;

(8) that the cost of the installation, construction, operation or removal of such
facilities be borne by the cable operator or subscriber, or a combination of
both; and

(C) that the owner of the property be justly compensated by the cable operator for
any damages caused by the installation, construction, operation or removal of
such facilities by the cable operator.

The legislative history of the 1984 Act further supports the point that Section 62 I(a)(2)

was enacted simply to ensure that dedicated easements could be used to provide cable service;

Subsection 62 I(a)(2) specifies that any franchise issued to a cable system
authorizes the construction of a cable system over public rights-of-way, and
through easements which have been dedicated to compatible uses. This would
include, for example, an easement or right-of-way dedicated for electric, gas, or
other utility transmission. Such use is subject to the standards set forth in Section
633(8)(1 (A), (8), and (C). Consideration should also be given to the terms and
conditions under which other parties with rights to such easements and rights-of
way make use of them. Any private arrangements which seek to restrict a cable
system's use of such easements or rights-of-way which have been granted to other
utilities are in violation of this section and not enforceable. 110

The industry commenters seize on the reference to "cable system" in the first line of the

statute and ignore the rest of the section. The section is clearly a statement of what property

Congress deemed within the scope of a franchise, once granted, and therefore, what property

could be occupied by a cable operator once it received a franchise. It does not mean that

granting a franchise to build a cable system precludes other local government requirements and

limitations. Nor does it grant the right to use the rights-of-way in any wayan operator might

choose.

In addition, parties to a franchise contract can agree to limit the scope of a franchise by

agreement, with the understanding that additional authorizations may be obtained later. This is

precisely the industry's practice.
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The second statutory provision the industry commenters rely on is Section 624. Here

they argue that Section 624(a) prohibits any regulation of a cable operator's services, facilities

and equipment except to the extent consistent with Title VI, and that Section 624(b) prohibits a

franchising authority from establishing any requirements for information services. The first flaw

with this argument is that by ruling that cable modem service is not a cable service, the

Commission has removed cable modem service from the scope of Title VI and therefore of

Section 624. Second, even if Title VI does still apply, Section 624 does not restrict franchising

of cable modem services because nothing in the Act prohibits local governments from requiring

additional franchises for non-cable services. For example, the language of Section 624(a) is only

a negative mandate: it says that any regulation of a cable operator's services, facilities and

equipment must be consistent with Title VI. But Title VI does not by its terms preclude

separating franchising for cable modem service providers. Indeed, it has very little to say about

information services, and what little it does say is not inconsistent with a separate franchise

requirement.

In addition, a cable modem service provider is not necessarily a cable operator. The

Commission has deemed the two categories to be distinct. It is possible for a cable modem

service provider not to provide cable service. Thus, Section 624(a) says nothing about the

franchising of information service providers in general. Finally, by its own terms Section 624(a)

says nothing about franchising. This is important because the provision of the Cable Act that

endorses franchising as a mechanism is Section 621. If Congress meant to ban the franchising of

information services, it would have done so in that section. Indeed, it is in Section 621 (b)(3) that

Congress addresses limitations on local authority regarding telecommunications services. Any

110 H.R. Rep. No. 98-934, at 59 (1984), reprinted in 1984 U.S.C.CAN. 4655, 4696.
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parallel or analogous requirements regarding information services would appear in Section

62](b) or at least elsewhere in Section 621. In short, if Section 624(a) applies at all it does not

forbid franchising - and a local government has broad authority to adopt franchising

requirements related to information services. See Dallas v. FCC, 165 F.3d 341,348 (5th Cir.

]999).

With respect to Section 624(b) the same argument applies: it may be that a cable

franchise may not contain requirements for information services, but that does not mean some

other franchise·may not. J J J Furthermore, the prohibition in Seetion 624(b) refers only to

establishing requirements in a request for proposals for a cable franchise; it does not by its terms

preclude a separate franchise. In fact, Section 624(d)(2) allows a franchising authority to enforce

requirements for facilities and equipment and for broad categories of "other services." So

Section 624(b) is not a bar to an information services franchise.

Nor do the industry's arguments deal with the fundamental problem that the Commission

faced in the OVS appeal, Dallas v. FCC, 165 F.3d 341 (5th Cir. 1999). Unless there is an

express preemption of local franchising authority in the Communications Act, that authority

remains. Congress must make its intention "clear and manifest" if it intends to preempt the

traditional powers of the States. English v. Gen. Elec. Co., 496 U.S. 72,78-79 (1990). The

power to franchise the use of the rights-of-way is a traditional power of local government.

J J J Incidentally, as we noted in our opening comments, ALOAP's position in this docket assumes
that the Commission's classification of cable modem service is correct. As the Commission
knows, ALOAP has challenged that classification in the appropriate forum, and ALOAP strongly
disagrees with the Declaratory Ruling. Indeed, the Commission's classification has needlessly
and improperly complicated this issue, as the comments of the various parties illustrate. Having
said that, nothing in either ALOAP's initial comments or these reply comments should be taken
as an admission that the Declaratory Ruling was correct for purposes of any other proceeding.
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Sections 621 and 624 contain no clear and manifest intention to precmpt franchising authority

over information services.

In a related argument, Charter makcs the simplistic assertion that "LFAs may franchise

systems but not services.',112 The problem with this argument is that the statute does not support

it. Nothing in the Cable Act requires issuance of a franchise that permits the franchisee to

provide any service whatsoever; and if the operator demands a franchise to provide multiple

services, then the operator can be required to pay fees, and be subject to lawful regulations

associated with those services: The key cases cited by Charter do not apply to the scope of

regulation of information services under Title VI; indeed, the principal case Charter relies on,

City ofNew York v. Comtel, Inc., 293 N.Y.S.2d 599 (N.Y. Sup. Ct. 1968), predates the Cable Act

by 15 years. In the other cases relied on by Charter, the courts read the statutory definitions of

"cable operator" and "cable system" narrowly and literally, in ways that limited the applicability

of Title VI. To the extent that they say anything about alleged "duplicative" franchise

requirements, we demonstrate elsewhere that there is no such duplication. Furthermore,

Charter's cases assumed the existence of an adequate regulatory structure. For instance, in the

case of video dial tone, the Commission had expressly held that video dial tone was a common

carrier service, and the court upheld the decision to preclude video dial tone providers from

getting cable franchises because of the existence and applicability of common carrier

regulation. 113 In this case, the choice is not between two different regulatory schemes, because

the Communications Act does not layout a scheme for regulation of information services. There

is no title of the Act devoted to those services. The choice is instead between allowing local

112 Comments of Charter at 27.

113 National Cable Television, Inc. v. FCC, 33 F.3d 66, 75 (D.C. Cir. 1994).
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governments to exercise their traditional powers, and no regulation at all. This is a

fundamentally different factual situation from the facts in NCTA v. FCC, 33 F.3d 66 (D.C. Cir.

1994); City ofAustin v. Southwestern Bell Video Servs, Inc, 193 F.3d 309 (5th Cir. 1999); and

City ofChicago v. FCC, 199 F.3d 424 (7th Cir. 1999)

As a related point, AOL Time Warner argues that some States do not authorize

information services franchises. I ]4 While this may be correct, and we have not done a state-by-

state survey, Time Warner's examples would seem to indicate the opposite. The New York and

Arizona statute~ cited by AOLTime Warner do not actually prohibit franchising of information

service providers - they are merely silent on the subject. Thus, those two statutes simply do not

support the proposition for which they are cited.

The Michigan statute,IIS recently passed by the legislature, is not effective until

November of this year, and is currently under Constitutional review by the Michigan Supreme

Court. In any case, AOL Time Warner's point supports our argument that absent a state law

prohibition, local governments can franchise information service providers.

B. A Cable Modem Franchising Requirement Is Neither Duplicative Nor
Unnecessary.

The industry argues that a franchise for cable modem services is duplicative and

unnecessary. Here the industry is trying to have its cake and eat it too: essentially they are

saying that cable modem service and cable service are not the same thing, but that local

governments can protect any interests they may have regarding cable modem service in the form

114 Comments of AOL Time Warner at 30 (citing statutes from NY, AZ, and MI).

115 The Michigan Supreme Court has granted the Michigan House of Representatives' request for
an advisory opinion on the Constitutionality of his legislation. Briefing is complete, and the
Court has not yet submitted its opinion. See Order, In re 2002 PA48, House of Representatives'
Request for an Advisory Opinion, S.c. No. 121394 (Mich. May 28, 2002).
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of cable franchises. The truth is that if cable service does not include cable modem service- as

the Commission has announced - then there are substantial and significant differences between

the two that require separate treatment. Furthermore, by declaring them to be separate things, the

Commission has forced local governments to treat them separately. If anything, the Declaratory

Ruling is an argument for and an invitation to require separate tfanchises.

As noted by some commenters, 116 many new issues regarding cable modem service have

arisen since the inception of the service. Although there are many points of identity or similarity

between the issues raised by traditional cable service and cable modem service, there are also

important points of difference. Local governments and the industry continue to work through

these new problems, including open access, speed of access, management of new and disruptive

facilities, upgrades, and red-lining, among others. Because of these new and different problems,

requiring franchises for cable modem service is not duplicative - many of these issues are not

addressed in current franchises, or, conversely, communities have negotiated terms that account

for the operational differences between cable modem service and traditional video service.

Furthermore, if cable modem service is not a cable service, cable operators will

eventually argue that the terms of their cable franchises do not apply to cable modem service.

Operators have already made such statements to franchising authorities in connection with

customer service requirements, and the Commission staff has noted the possibility that local

authority is preempted. 117 If freed by the Commission from direct local regulation of cable

modem service, the next step will be for operators to claim that other existing franchise and local

code provisions - even provisions dealing with facilities - do not apply to cable modem service.

116 Comments ofNCTA at 23; Comments of Comcast at 13-14.

117 See letter from K. Dane Snowden, Bureau Chief, Consumer and Governmental AtJairs
Bureau, to Kenneth S. Fellman, LSGAC (May 14,2002) ("Snowden Letter").
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So that, for example, new construction that is asserted to be related to cable modem service will

be claimed to be beyond local oversight and inspection. Such attempts to avoid all local control

over facilities used to deliver cable modem service would be unreasonable in light of the

arguments made by the industry in this proceeding - but the possibility is near term.

In light of the multiple services to be provided over the cable system, local governments

will have to engage in additional oversight, not less, to ascertain whether work in the right-of-

way is related to the provision of traditional cable service covered under the franchise agreement,

or whether the ·work is related to the provision of Internet services, and whether that work is

permitted under the terms of any existing agreement. By removing cable modem service from

the existing cable franchising process, the Commission might even force changes in the

construction permitting process and new requirements for information from the operator on the

need for and purpose of each new intrusion into the right-of-way. For instance, cable upgrades

that include Internet service facilities (i. e., power boxes, etc.) fall outside existing rules and

contracts. So long as cable modem service was a cable service, this was not an issue.

In summary, it is simplistic and ultimately false to assert that existing cable franchises are

all that is needed to deal with the legitimate concerns of local governments related to cable

modem service.

V. REGULATION OF CABLE MODEM SERVICE IS CONSISTENT WITH
EXPRESS PROVISIONS OF THE CABLE ACT.

While most of the industry's arguments are addressed in sections I-II above, it bears

emphasizing that the industry ignores the fact that the plain language of the Cable Act does not

prohibit regulation of non-cable services except in very specific areas. What the industry fails to

confront are the provisions that authorize regulation of non-cable services. These include 47

US.C. §§ 541 (d)(I), 542(b), 542(h), 544(b)(I), 546(c)(I)(B), 551, 552, and 554. See ALOAP's
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Comments at 30. The industry commenters presented no legal theory that reconciles these

provisions with their arguments. They have not done so and cannot do so.

This failure to confront existing statutory authorities along with unsupported assertions

that local regulation is inconsistent with the Commission's actual regulatory mandate, leads to

the inevitable result that the Commission cannot preempt local franchising authority.

VI. THE REPAYMENT OF PAST FRANCHISE FEES IS A QUESTION OF LOCAL
JURISDICTION.

A. The Commission is Not the Proper Forum for Addressing the Issue of Past
Fees.

The industry argues that the Commission can and should resolve the refund of franchise

fees issue. I 18 Industry commenters are concerned about consumer class action litigation on the

matter, and want the Commission to decide the question as a matter of national policy. Local

governments do not relish the idea of class action litigation on the subject, but the fact remains

that national intervention is not required, as noted in ALGAP's initial comments at 64-65. Long-

standing state law doctrines already exist regarding past payments, and the merits of any claim

for repayment will depend on the terms of local franchises, the facts of each case and state law.

We also note that a federal district court recently ruled that there was no private right of action in

this regard. Kimberly D. and William L Bova v. Cox Communications, Inc., 2002 WL 1575738

(W.D. Va. 2002).

It is also doubtful whether the Commission has authority over the issue. Having decided

that cable modem service is not a cable service, the Commission must now rely on whatever

authority it has under Title I to take any action regarding cable modem service. But that

118 Comments ofNCTA at 52-54; Comments of Cox Communications at 59-64; Comments of
Arizona Cable Tclecomm. Ass'n. et al at 24-26; Comments of AT&T at 47-48.
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authority is severely limited. There is no provision of the Act that says that the Commission can

regulate either cable modern service rates or franchise fees. Thus, it is difficult to see how the

Commission's ancillary authority could be used to reach out and address the matter of refunds. l 19

The Commission would not be filling in gaps in the regulatory scheme - it would be creating a

regulatory scheme. This is especially so in the face of the existing state law doctrines. If only

federal law were implicated, the argument that the Commission can bar repayment would be

weak enough - but when state law addresses the issue and Congress has not given the

Commission express authority, any attempt to apply Title I must fail. While we agree that local

governments and the industry have defenses against the repayment ofpast fees, this is an issue

that can only be decided on a case-by-case basis, with reference to the terms and effective date of

each franchise.

B. Many Loeal Governments Are Barred by Their State Constitutions From
Repayment.

Most state constitutions contain "anti-donation" clauses that limit the recovery of past

payments made to a local government. Any repayment by a local government of franchise fees

could be considered an unlawful gift under these provisions. Although the particular language

varies from state to state, these provisions generally make it unconstitutional for local

governments to make gifts of money or property to individuals or corporations in all but very

narrow circumstances, usually involving social wcl fare programs. See, e.g., Ariz. Const. art. IX,

§ 7; Md. Const. art. III, § 34; Ill. Const. art. VIII, § I(a); Wash. Const. art. VIII, § 7. Thc

Washington provision is representative:

119 See, e.g., CC'IA, 693 F.2d at 211 (authority over rates for customer premises equipment
limited).
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No county, city, town or other municipal corporation shall hereafter give
any money, or property, or loan its money, or credit to or in aid of any
individual, association, company or corporation, except for the necessary
support of the poor and infirm ...

Courts have held that these "anti-donation" clauses prohibit public officials from making

retroactive payments or refunds of money where that money was already validly collected or

withheld. See, e.g., People ex rei. Schmidt v. Yerger, 172 N.E.2d 753 (1I1. 1961) (retired fireman

cannot constitutionally be given an increased pension by amendatory act adopted after his

retirement); ChiCago Motor Club v. Kinney, 160 N.E. 163 (III. 1928) (statute requiring refund on

motor fuel was void as making gift from public treasury); City ofYakima v Huza, 407 P.2d 815

(Wash. 1965) (return of tax money validly collected, because of repeal of taxing statute,

constitutes unconstitutional gift of public money). Moreover, even where money has been

collected or withheld improperly, refunds may be unconstitutional. Ariz. Op. Att'y Gen. 187-

103 (1987) (award of back pay to teacher an unconstitutional gift of public funds, even where

salary was miscalculated, since previous year's contract was accepted and completed).

In light of these prohibitions on the gifting ofpublic money, local government officials

would be in violation of their respective constitutions were they to refund the franchise fees they

have already collected under a valid interpretation of the law. In fact, even if it were conceded

that a misinterpretation of the law resulted in the collection of the fees, as in the case of the

teacher's contract above, the franchise agreements were accepted and completed. Thus, in most

cases public officials may not legally refund the fees. Statutes may be repealed, statutory text

may change, textual interpretations may vary from year to year, but regardless, once validly

collected, refunds are unconstitutional gifts ofpublic funds.

Once again, it is difficult to imagine that Congress would have given the Commission the

authority to overrule such a fundamental state policy without actuall y saying so.
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VII. CUSTOMER SERVICE AND SUBSCRIBER PRIVACY CONCERNS SHOULD
BE PARAMOUNT.

The Commission's purpose and mission must be to further consumers' interests in

modern services, fairly priced and fairly delivered. This is the same purpose and mission of local

franchise authorities.

As we discussed in our initial comments, the Cable Act expressly allows local

governments to impose customer service requirements on cable operators and adopt privacy

rules, without reference to the services they provide. For its part, the Commission adopted no

regulations to protect consumers subscribing to cable modem services. This system works.

There is no need to look elsewhere: Congress has chosen to allow local governments to address

customer service and privacy issues related to cable modem service, and the Commission has not

interfered in that decision to date. There are good legal and policy reasons for the Commission

continuing to respect and preserve local authority over customer service and privacy.

A. The Absence of Competition Requires Regulation.

The industry claims that Title VI customer service standards only apply to cable service,

not cable modem service, and that competition will drive good customer service. 120 The

language of the Cable Act states otherwise. 12I Reasons to distinguish between cable modem

service and cable service don't justifY striking all cable modem customer service regulation.

120 Comments of Comcast at 32-33; Comments of Cablevision at 16. See also Snowden letter.

121 47 U.S.c. § 552 states, in full:

Sec. 552. Consumer protection and customer service
(aJ Franchising authority enforcement. A franchising authority may establish and enforce-

(1) customer service requirements of the cable operator~ and
(2) construction schedules and other construction-related requirements, including construction-related

perfonnance requirements, of the cable operator.
(bJ Commission standards. The Commission shall, within 180 days of October 5,1992, establish standards by
which cable operators may fulfill their customer service requirements. Such standards shall include, at a minimum,
requirements governing-
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I. Cable Modem Service Has Dominant Market Power in Many
Communities.

It is important to bear in mind that the cable modem servicc market is not a perfectly

competitive business. The cable modem industry clearly dominates the residential broadband

market. As of the end of May, Kinetic Strategies calculates that cable modem subscribers make

up three-fourths ofthe residential broadband market. Of the 12.2 million subscribers, over 8

million use cable modem, and not quite 4 million use residential DSL. 122 Many cable modem

subscribers canhot receive DSL service at all, and do not consider low-speed scrvices'suitable

substitutes. Thus, cable modem providers have an effective monopoly in large parts of their

service areas and are not subject to market discipline. 123 The Commission itself recognizes this

dominance in the NPRM, and to ignore the effects of such dominance will harm consumers.

(t) cable system office hours and telephone availability;
(2) installations, outages, and service calls; and
(3) communications between the cable operator and the subscriber (including standards governing biIJs

and refunds).
(c) Subscriber notice. A cable operator may provide notice ofservice and rate changes to subscribers using any
reasonable written means at its sole discretion. Notwithstanding section 543(b)(6) of this title or any other provision
of this chapter, a cable operator shaH not be required to provide prior notice of any rate change that is the resuJt ofa
regulatory fee, franchise fee, or any other fee, tax, assessment, or charge ofany kind imposed by any Federal
agency, State, or franchising authority on the transaction between the operator and the subscriber.
(d) Consumer protection laws and customer service agreements

(I) Consumer protection laws. Nothing in this subchapter shall be construed to prohibit any State or any
franchising authority from enacting or enforcing any consumer protection law, to the extent not specifically
preempted by this subchapter.

(2) Customer service requirement agreements. Nothing in this section shall be construed to preclude a
franchising authority and a cable operator from agreeing to customer service requirements that exceed the standards
established by the Commission under subsection (b) of this section. Nothing in this subchapter shall be construed to
prevent the establishment or enforcement of any municipal Jawor regulation, or any State law, concerning customer
service that imposes customer service requirements that exceed the standards set by the Commission under this
section, or that addresses matters not addressed by the standards set by the Commission under this section.

122 Cable Modem Market Slats and Projections, Cable Datacom News, May 30, 2002, available
at http://www.cabledatacomnews.com/cgi-biniprinter.cgi.

123 See generally, C. Murray, G. Kimmelman, M. Cooper, Abusing Consumers and Impeding
Competition. The State ofthe Cable Television Industry, 2002, Consumers Union, July 24,
2002.
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Furthennore, even if one assumes that DSL and dial-up services are tme competitors to

cable modem service, they are no guarantees of good customer service. Traditional cable service

itself has competitors, in the fonn ofDBS, over-the-air broadcasters, and the occasional

overbuilder. Yet there are still legions of dissatisfied cable subscribers. A recent survey by the

American Society for Quality found that customer satisfaction in the cable and satellite sector is

at 61 % and falling J24 Another research finn found that only 69% ofcable subscribers surveyed

were satisfied with their service. 125 A recent article in Consumer Reports compared cable

subscriber satisfaction with consumer satisfaction in four other industries (telephone, airlines,

baking, and electricity) and cable came in last; in fact, overall satisfaction with cable service has

not improved in the last 12 years. 126 The presence of two or three partially available alternatives

or substitutes is not enough to assure good customer service.

Local authority over eable modem customer service issues is necessary. Preemption

would leave cable operators free of any third party discipline, and give them no incentive to

improve customer service. This mns counter to the premise underlying the Cable Act, and the

whole purpose of administrative regulation of industry. Unregulated monopolies and duopolies

must be regulated to restrain them from abusing their market power. The Commission is not

staffed to deal with this problem. The City of Chicago alone receives 5,000 to 10,000

124 Shirley Brady, The Bottom Line on Cuslomer Salisjaclion, Cable World, July 15,2002, at 58.
SpecificaJly, Time Warner scored a 61% and Charter dropped to a 53% rating. A business
professor who helped design the American Customer Satisfaction Index compares the reputation
of the cable industry with that of the IRS. T. Johnson, Cable companies can 'I escape user
complainls, Newark Star-Ledger, June 2, 2002.

125 Jd

126 See, generally, C. Murray, G. Kimmelman, M. Cooper, Abusing Consumers and Impeding
Compelilion: The Siale ofIhe Cable Television Induslry, 2002, Consumers Union, July 24,
2002.
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complaints from cable customers a year. 127 Even at the current lower penetration rates for cable

modem service, local regulators can better handle the problem.

2. Local Franchising Authorities Must Have Authority To Address Customer
Service Abuses.

As ALOAP noted in its initial comments at 16-19, cable modem and cable services are

integrated in the eyes of the consumer, and it is important that the consumers of this new service

have confidence that their concerns will be addressed in a timely fashion.

The indUstry touts its customer service in its comments, 128 but local governments can

attest to the fact that cable modem customer service is a continuing problem. Local governments

are now receiving complaints about cable modem service, and have every reason to expect this to

continue. See ALOAP Comments at 17; Snowden Letter. Consumers are turning to local

governments as the obvious regulator in large part due to the bundling of cable and cable modem

services. Indeed, consumers who tum to the Commission are sent back to their local

government. See Snowden Letter. Local standards actually provide a safety net for those

consumers, providing consumers assurance that if they pay the expense of obtaining broadband,

they will receive reliable service for the money. That assurance allows the industry to grow.

The industry may prefer avoiding regulation, even wherc there is no effective competition. But

that discipline will actually help the market by promoting subscriber confidence. Without it,

cable operators may maximize their profits - but that is not the same thing as maximizing the

utility of the entire market.

127 G. Washburn, Chicago Mayor Calls for Bill ofRights for Cable Customers, Chicago Tribune,
July 31,2002, available at http://www.consumersunion.orglpdf/cable2002.pdf.

128 Comments of Arizona Cable Telecomm. Ass'n. et al at 28; Comments ofCabJevision at 5.
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Some argue that generally applicable consumer protection laws will fill the void. 129 But

ALOAP believes that locally established franchise or cable ordinance provisions have proven

much more etfective and available to local consumers than generally applicable consumer

protection laws. That is why Congress adopted Section 632. Such general laws serve useful

purposes, but they are not tailored to the realities of the details of cable modem service. Thus,

they will guarantee litigation that will create market uncertainty and delay as officials, operators,

and consumers contend over how exactly generic laws will apply to the cable modem business.

B. Privacy Rules Under § 631 Do Apply to Cable Modem Service.

Those industry commenters that address the issue admit that the privacy restraints in

Section 631 do apply to cable modem service, as it constitutes an "other service.,,130 But

industry commenters ask the Commission to forbear from such regulation, in the name of

regulatory parity. 131 Some commenters also seek preemption of local authority, despite Section

631 (g), which states that "[n]othing in this title shall be construed to prohibit any state or any

franchising authority from enacting or enforcing laws consistent with this section for the

protection of subscriber privacy."

For example, AT&T asks the Commission to preempt the privacy provisions of Seattle's

Cable Customer Bill of Rights. 132 That ordinance is designed to conform to federal law by

129 Comments of Arizona Cable Telecomm. Ass'n. el al at 27.

130 Comments ofNCTA at 54; Comments of Comcast at 40-41; Comments of the Electronic
Privacy Information Center; Comments ofAT&T at 40-42.

131 Comments ofNCTA at 55; Comments of Comcast at 33-34.

132 We also urge the Commission to consider the applicability of Sections 1.1206 and 1.1204 of
its rules in this instance. Those rules include notes requiring that in the event of any petition for
rulemaking or declaratory ruling seeking preemption of state or local regulatory authority, the
petitioner must serve the original petition on the state or local government whose provision is
being challenged. To the extent that AT&T or any other commenter in this proceeding has

63



addressing matters not addressed in Section 631 without conflicting with its express provisions.

For instance, Section 631 prohibits a cable operator from disclosing personally identifiable

information concerning a subscriber without the subscriber's consent. But the statute does not

address how that consent is to be obtained. The Seattle ordinance establishes a mechanism for

notifying subscribers of an intended disclosure, and a mechanism for the subscriber to respond.

The federal statute does not address this issue, and therefore there is no conflict with federal law.

AT&T asks thc.Commission to preempt despite the lack of any conflict. AT&T maYl10t like the

City's procedure, but that does not render it unreasonable. In any case, Congress has left such

matters to the City's discretion.

Finally, the Commission should take note that in the one place where the industry admits

it is subject to local regulation, it asks the Commission to treat it like other providers. In all other

instances, the industry argues that regulatory parity docs not require cable modem providers to

be regulated in the same manner as other providers. (For instance, regulatory parity does not

require unbundling, open access, tariffed services, or universal service contribution payments).

Privacy is an important issue to consumers, and Section 631 does apply. The

Commission should not attempt to waive a relevant, appropriate statute when Congress has

expressly preserved local authority to protect subscriber privacy.

effectively sought such preemption, therefore, by identifying a specific local requirement as an
example of the type ofprovision that should be preempted, we believe that the commenter
should be required to comply with these provisions.
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CONCLUSION

The Commission has decided that cable modem service and cable service are mutually

exclusive. That decision has consequences. Congress and the Commission are bound by

Constitutional principles ranging from Fifth Amendment property rights to the basic federal

structure of our government. These principles require that local authority manage its real

property and obtain compensation with respect to its use. Providers of information services do

not get a free p~ss around the Constitution, federal and state law. Local governments would

prefer the legal certainty of cable modem service as a cable service. The Commission has

chosen otherwise. Now the only way to preserve and protect local authority in the wake of the

Declaratory Ruling is to recognize that cable modem service has no special privileges and is

subject to the same local laws and regulations as other businesses seeking privileged use of

public property - the public rights-of-way.

ALOAP respectfully urges the Commission to refrain from any action that would affect

local authority over cable modem services.
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